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IN THE 


United States Court of Appeals 

District of Columbia. 


Nos. 8882-8883-8884. 


ANNA M. SWIFT, Appellant, 
v. 

UNITED STATES OF AMERICA, Appellee. 


Appeal from the District Court of the United States for the 

District of Columbia. 


BRIEF ON BEHALF OF APPELLANT. 


JURISDICTIONAL STATEMENT. 

The Appellant entered pleas of guilty to three indict¬ 
ments charging her with violations of the Mann White Slave 
Traffic Act (Act of June 25,1910, c. 395, sec. 2, 36 Stat. 825, 
Title 18 Sec. 398 U. S. C. A.) and the jurisdiction of this 
Court to review the same is based upon Title 17, c. 1, sec. 
101, District of Columbia Code 1940 Ed. 
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STATEMENT OF THE CASE. 

The Appellant was indicted in seven cases, involving vio¬ 
lations of the Mann White Slave Act. On June 10, 1943, 
she involuntarily entered pleas of guilty to three indict¬ 
ments by virtue of extreme illness resulting from a serious 
heart ailment marked by enlargement of her heart and a 
rapid auricular fibrillation. (App. 3, 4, 5, 10 and 13) 
A continuance, because of her extreme ill health, was 
refused. (App. 13, 15, and 26) The trial Justice 
sentenced the Appellant to serve from forty months to ten 
years and to pay a fine of $5,000.00. The Appellant was 
seriously ill thereafter for a protracted period (App. 10, 
11 and 12) and has constantly been under medical care 
ever since. (App. 10 and 12) She sought unsuccess¬ 
fully, on October 25, 1944 to withdraw her pleas of guilty 
theretofore entered and to substitute pleas of not guilty. 
In her supporting affidavit, (App. 10 and 11) Appellant 
stated that she had a just and meritorious defense; that her 
health was not improving; and that she was in serious and 
desperate need of medical care, which latter particular is 
borne out by the affidavit of Dr. Samuel Dessoff (App. 4) 
and Dr. Franz M. Groedel. (App. 12). Without permit¬ 
ting the taking of testimony, the trial Justice overruled Ap¬ 
pellant’s motion, the objection and exception to which now 
form the basis for this appeal. (App. 21-22 and 24) 

STATEMENT OF POINTS. 

1. The Court had jurisdiction to entertain Appellant’s 
motion to withdraw pleas of guilty and to substitute pleas 
of not guilty. (Assignment of Error 1) 

2. Appellant should be permitted to withdraw an invol¬ 
untary plea of guilty induced by extreme ill health and 
anxiety. (Assignments of Error 2,3, 4, 5) 

3. The trial Court should have taken testimony and per¬ 
mitted a full argument on Appellant’s motion to withdraw 
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pleas of guilty and substitute pleas of not guilty. (Assign¬ 
ments of Error 6, 7, 8) 

SUMMARY OF ARGUMENT. 

1. The Court had jurisdiction to entertain Appellant’s 
motion to withdraw pleas of guilty and substitute pleas of 
not guilty, which motion was in the nature of a motion to 
vacate an invalid judgment. This was particularly true 
where the pleas of guilty were involuntarily entered under 
the duress of ill health and mental anxiety. Despite the 
running of the term, Appellant’s motion was a matter which 
could be considered in the nature of a common law writ of 
error, coram nobis. 

2. An involuntary plea entered under duress of extreme 
ill health and anxiety is not a competent plea and should not 
have been knowingly entertained by the trial Court. 

3. The trial Court should have taken testimony and per¬ 
mitted a full argument on Appellant’s motion to withdraw 
pleas of guilty and to substitute pleas of not guilty. The 
Court should not have summarily overruled the motion 
without going into the facts at issue in order that the record 
would fully disclose the reasons for denying Appellant’s 
motion. 

ARGUMENT. 

I. The Court Had Jurisdiction to Entertain Appellant’s 
Motion to Withdraw Pleas of Guilty and to Substitute 
Pleas of Not Guilty. 

In view of the state of Appellant’s known extreme ill 
health at the time of interposing pleas of guilty, the trial 
Court should have granted Appellant’s motion to withdraw 
her pleas of guilty theretofore entered and to substitute 
therefor pleas of not guilty which motion is in the nature of 
a motion to vacate an invalid judgment. 

In the case of Robinson v. Johnston, Warden, Cir. Ct. 
App. 9th Cir. 1941, 118 Fed. (2d) 998, the petitioner had 
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entered a plea of guilty to a Federal charge of kidnapping 
on May 13, 1936 in the Western District for Kentucky. 
After he had been for a number of years at the Federal 
penitentiary at Alcatraz in the Western District of Califor¬ 
nia, he petitioned for a writ of habeas corpus alleging that 
at the time of the entering of his plea, he was of unsound 
mind. The question immediately arose as to whether such 
action was timely and on that question the trial Court 
stated as follows: 

“It would seem reasonable that the Court rendering 
the void judgment could set it aside at any time on di¬ 
rect application for such an order, as well as on a col¬ 
lateral attack by petition for a writ of habeas corpus. 
Such an application by motion to the trial Court is in 
the nature of an application for a writ of error, coram 
nobis. The common law remedy by such writ has been 
superseded in the Federal Court by motion addressed 
to the Court whose judgment is attacked. U. S. v. 
Mayer, 235 U. S. 55, 67, 35 Sup. Ct. 16, 59 L. Ed. 129; 
U. S. v. Port Washington Brewery Co. D. C., 277 Fed. 
306. Strang v. U. S., 5 Cir. 53 Fed. (2d) 820. Compare 
Linton v. State, 72 Ark. 532, 81 S. W. 608. We hold that 
w’here the motion to the trial Court is based upon facts 
that properly would have been brought to the Court’s 
attention at common law by a writ of error, coram nobis 
such motion may be made after the expiration of the 
time fixed for such motions by Rule II supra. 

“ * * * The general rule in regard to the writ of 
error, coram nobis, is that its purpose is to bring to 
the attention of the Court some fact which was un¬ 
known to the Court w^hich if known would have resulted 
in a different judgment.” 1 

i In the Second Preliminary Draft of the proposed new Federal Buies of 
Criminal Procedure, February 1944, pp. 131, in a footnote to the proposed Rule 
35, the commentators stated as follows: 

“No express provision is made with respect either to providing for 
relief or to barring relief under the common law writ of error coram nobis. 
See Robinson v. Johnston , 118 F. (2d) 998 (C. C. A. 9th, 1941), 130 F. 
(2d) 202 (C. C. A. 9th, 1942), remanded on other grounds, 316 IT. S. 649 
(1942). See also People v. Reid, 195 Cal. 249 (1924). Sec generally 
Lamb v. Florida, 91 Fla. 396 (1926). Nothing in the rules limits existing 
power of the court to grant any type of relief from judgments or orders 
which is not expressly provided for in the rules. ’ ’ 
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The least misapprehension or influence causing a de¬ 
fendant to plead guilty, when he had any defense at all, 
should be sufficient cause to permit a change of the plea 
of guilty to not guilty. ( Krolaze v. People, 224 Ill. 546; 
Deloach v. State, 77 Miss. 691.) That spirit is carried into 
the proposed new Federal Rules of Criminal Procedure 
Final Draft July 1944, where Rule 34d provides that “to 
correct manifest injustice the Court after sentence may 
set aside the judgment of conviction and permit the de¬ 
fendant to withdraw his plea.” Rule 35 of the same 
draft provides that the Court may grant a new trial to a 
defendant if required in the interests of justice; and that 
a motion for a new trial based on the grounds of newly 
discovered evidence or on the ground that the defendant 
has been deprived of a constitutional right may be made 
any time before or after final judgment. 

The same principle controlled Commonwealth v. Patch, 
98 Pa. Superior Court 464, wherein the' defendant, who 
had been ill and in custody for approximately nine months, 
entered a idea of guilty to a judgment of forgery. Ap¬ 
proximately a month later by way of petition, he sought 
to withdraw such a plea which he claimed had been entered 
into involuntarily because of ill health. The Court in 
granting such a motion stated as follows: 

“It was shown that defendant’s physical condition 
was bad. There is no question that he was in a very 
grave state suffering from duodenal ulcers and hem¬ 
orrhages with probable leakage into the abdominal 
cavity. * * * He might have asked for a continuance 
but evidently in his weakened condition he was anxious 
to end the matter. When he learned that the Court 
would not suspend the sentence, he then presented his 
petition to withdraw his pleas and enter a plea of not 
guilty. We are aware that the matter is one within 
the sound discretion of the lower Court but we are of 
the opinion that the prayer of the petitioner should 
have been granted. 

“The ruling law is stated in 16 C. J. 398, ‘The with¬ 
drawal of the plea of guilty should not be denied in 
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any case where it is in the least evident that the ends 
of justice will be served by permitting not guilty to 
be pleaded in its place.’ ” 

The fact that the term of Court has expired and the 
technical rule that pleas of guilty should be withdrawn 
within ten days (28 U. S. C. A. 723a, Rule 11, Rules of Pro¬ 
cedure in Criminal Cases, 292 U. S. 661) should not out¬ 
weigh the right of the defendant to fair and impartial 
trials upon issues as vital as those charged, against which 
the Appellant has consistently maintained that she has 
just and meritorious defenses. The Appellant, in any single 
indictment charged, -would face as much penalty as was 
actually meted out to her. The Government, undoubtedly, 
is prepared to promptly try several or more of the indict¬ 
ments, if necessary, and therefore is not placed in a dis¬ 
advantageous position. The trial Court had jurisdiction 
and should have granted the motion. 

II. Appellant Should Be Permitted to Withdraw an Invol¬ 
untary Plea of Guilty Induced by Extreme Ill Health 
and Anxiety. 

The law favors a trial upon the merits by a jury and the 
withdrawal of a plea of guilty should not be denied if it is 
evident that the ends of justice will be served. People v. 
Schraberg, 173 N. E. 148, 340 Ill. 620; People v. Thoop, 277 

III. App. 1, 194 N. E. 553; State v. Cochran, 60 S. W. 2d 1, 
332 Miss. 742. 

In the case of People v. Campos, 43 Pac. 2d 274,1935, the 
defendant, an illiterate Mexican, pleaded guilty to a mur¬ 
der charge and was sentenced to death after his Court- 
appointed attorney had seen the prosecuting attorney, who 
had represented that a life imprisonment and not capital 
punishment would follow from such a plea. In granting 
a motion to withdraw the plea, the Court stated: 

“It is well settled in this state that where on account 
of duress, fraud or other fact over-reaching the free 
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will and judgment of a defendant he is deprived of his 
right of a trial on the merits, the Court in which he was 
sentenced may after judgment and after the time his 
appeal has passed if a properly supported motion is 
seasonably made, grant him the privilege of withdraw¬ 
ing his plea of guilty and of reassuming the situation 
occupied by him before plea of any kind was entered. 
People v. Schwarz, 201 Cal. 309, 314, 257 Pac. 71” 

In the case of People v. Miller, 114 Cal. 10,16,45 Pac. 986, 
987, the same rule was stated as follows: 

“The law seeks no unfair advantage over a defend¬ 
ant but is watchful to see that the proceedings under 
which his life or liberty is at stake shall be fairly and 
impartially conducted. It holds in contemplation his 
natural distress and is considerate in viewing the 
motives which may influence him to take one or another 
course. Therefore, it will permit a plea of guilty to 
be withdrawn, if it fairly appears that the defendant 
was in ignorance of his rights and of the consequences 
of his act and was unduly or improperly influenced 
either by hope or fear in the making of it.” 

To like effect are the holdings of the case of People v. 
Schwarz, 257 Pac. 71, 201 Cal. 309,1927, and Porter v. State, 
49 Pac. 2d, 234 Okla. 1935. 

The trial Justice knew of the extreme physical condition 
of the defendant through the report of the Government 
physician (App. 5) and the report of Dr. Samuel Dessoff, 
dated June 10, 1943 (App. 4). The defense trial counsel 
stated immediately after the plea of guilty, that it was the 
Appellant’s physical condition which prompted the Appel¬ 
lant to enter her plea of guiltythat it was felt she couldn’t 
withstand the trial; and it was to save the conditions that 
might arise during the trial which might prove fatal in her 
case that the pleas of guilty were entered (App. 3). The 
obvious would have been to have refused such an involun¬ 
tary plea. A continuance of the trial date was refused 
(App. 13-15 and 26). The pleas of guilty were not of 
the Appellant’s free will. She has consistently maintained 
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her innocence of the charges and insisted that she had a 
just and meritorious defense (App. 11 and 15). 

III. The Trial Court Should Have Taken Testimony and 
Permitted a Full Argument on Appellant’s Motion to 
Withdraw Pleas of Guilty and to Substitute Pleas of 
Not Guilty. 

In reviewing a habeas corpus procedure, the Supreme 
Court in the case of Walker v. Johnson, 312 U. S. 275, 61 
Sup. Ct. 574, 85 L. Ed. 830, 1941, reversed the action of the 
trial Court which omitted taking testimony, and stated as 
follows: 

“In other circuits, if an issue of fact is presented 
the practice appears to have been to issue the writ and 
have the petitioner produced and to hold a hearing at 
which evidence is received. This w T e think the only ad¬ 
missible procedure. Nothing less will satisfy the com¬ 
mand of the statute that the Judge shall proceed ‘to 
determine the facts of the case by hearing the testi¬ 
mony and arguments.’ It is not a question of what 
the ancient practice was at common law or what the 
practice was prior to 1867 when the statute from which 
R. S. 76 is derived which was adopted by Congress. 
The question is what the statute requires.” 

In the recent case of William M. Williams v. Ray L. Huff, 

No. 8669, decided by this Court on April 7, 1944,_U. S. 

Ct. App. D. C. , the summary finding of a trial Justice 
was the basis for the Court’s reversing the action, with 
direction to the lower Court to take testimony to determine 
whether a waiver of counsel had been competently and in¬ 
telligently exercised. 

By analogy it is submitted that in a procedure of this 
type and character, the Court should also have taken testi¬ 
mony and determined as a fact what the physical suffering 
and ill health of the Appellant were at the time of the pleas 
of guilty; whether the state of her ill health had continued; 
and whether it had since improved to a point where Appel¬ 
lant was physically capable of standing the rigors of a trial. 
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Conclusion. 

In justice to the Appellant who entered involuntary pleas 
of guilty by virtue of the duress of ill health and mental 
anxiety, it is submitted that the trial Court should have 
permitted her, in all fairness and justice, to withdraw her 
pleas of guilty and substitute pleas of not guilty. She 
should be given an opportunity to defend herself in a trial 
on the merits of the cases and to have her day in Court. 

Respectfully submitted, 

James R. Kirkland, 

Attorney for Appellant. 
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8 Filed Nov. 30, 1944 

In the District Court of the United States 
For the District of Columbia 
Holding a Criminal Court 

Criminal No. 71,440 
Criminal No. 71,441 
Criminal No. 71,445 

United States of America 


v. 

Anna M. Swift 

Washington, D. C. 

Thursday, June 10,1943. 

The above-entitled cause came on for hearing (arraign¬ 
ment) before Associate Justice Matthew F. McGuire, in 
Criminal Division No. 1, at 11:15 o’clock a.m. 

Appearances: 

On Behalf of the United States of America: 

John W. Fihelly, Esq. 

On Behalf of the Defendant: 

Meyer J. Sawyer, Esq. 

Proceedings 

Mr. Fihelly: If your Honor please, there was on for 
Monday for trial certain cases against the defendant, An¬ 
na M. Swift. As I stated to your Honor before most of 
our witnesses are out of town witnesses, and they are in 
the court room now. We were preparing the case for trial. 
I have had several discussions with Mr. Sawyer, who rep¬ 
resents Miss Swift, and I understand that at this time he 
desires to withdraw his plea of not guilty in three of the 
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cases, 71,440, 71,441, and 71,445, and enter a plea of guilty. 
Is that right, Mr. Sawyer? 

9 Mr. Sawyer: That is correct. 

Mr. Fihelly: Will you bring the defendant here so 
that may he done? 

The Clerk: Anna M. Swift, step forward. 

The Court: Now, let me get this straight in my mind. 
This defendant is charged in seven cases with violation of 
the White Slave Act, unlawful transportation of women in 
interstate commerce. 

Mr. Fihelly: That is right, your Honor. All substantive 
offenses. No conspiracy. 

The Court: It is the Court’s understanding, so informed 
by Government counsel and defense counsel, that she wants 
to plead guilty to 71,440, 71,441 and 71,445; is that correct ? 
Mr. Fihelly: That is right, your Honor. 

The Court: What is the disposition going to be on the 
part of the Government with respect to the other cases? 

Mr. Fihelly: We expect to dispose of those later on, after 
judgment is entered in these three cases, your Honor. 

The Court: Now, Mr. Sawyer, I take it that this woman 
understands the gravity of the offense with which she is 
charged? 

Mr. Sawyer: Yes, your Honor. 

The Court: That by pleading guilty she is throwing her¬ 
self entirely on the mercy of the Court, no promises are 
made in mitigation of sentence, or anything in the nature 
of disposition. Do you understand that, Madam? 

The Defendant (Anna M. Swift): Yes, your Honor, I 
understand. 

The Court: Very well. 

You may accept the plea, Mr. Clerk. 

The Clerk: Anna M. Swift, in these three cases, Case 
Nos. 71,440, 71,441 and 71,445, wherein you are charged 
with violation of section 398 of Title XVIII of the 

10 United States Code, you wish to withdraw your plea 
of not guilty to each of these indictments and plead 

guilty to each of the indictments? 
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The Defendant (Anna M. Swift): I do, sir. 

The Court: Now, the usual practice of this Court lias 
been, in cases of pleas of guilty to felonies, to remand the 
defendant until such time as the case is disposed of by way 
of imposing sentence. I have been informed, however, by 
Government counsel, that counsel for the defendant may 
want to address the Court with respect to some aspect of 
the defendant’s condition. I will be glad to hear you. 

Mr. Sawyer: May it please the Court, it is because of her 
physical condition- 

The Court: You may be seated, Madam. 

Mr. Sawyer: It is her physical condition that prompted 
the defendant to enter her plea of guilty. Going over the 
case with the defendant we didn’t feel that she could with¬ 
stand the trial. 

The Court: She has pleaded guilty. 

Mr. Sawyer: Yes, she has. It is because of her condition, 
and to save the conditions that may arise during the trial, 
which may prove fatal in her case, it is because of that 
that these three pleas have been entered. I know the pro¬ 
cedure and I know the practice of your Honor and of this 
Court. There are exceptions, however. This defendant is 
an old lady. When one gets beyond the 50’s and gets close 
to the 60’s, with a cardiac condition, the case becomes a 
little different than the ordinary case of a defendant who 
might appear before the Court in good health and good 
spirits. This defendant has had this condition for some 
time, which has been aggravated, and when she was re¬ 
quested to appear for questioning before the Federal Be 
reau of Investigation, she graciously appeared, and when 
she was questioned in the quietude and peace of the office 
in the Bureau before two young men who were very gentle¬ 
manly in their demeanor, there came a time during that ex¬ 
amination when these two gentlemen suspected there 
11 was something wrong with her physical condition 
and they became alarmed at that condition and sent 
for a physician who is connected with the Bureau to ex¬ 
amine the defendant. 
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The Court: Of course, I was made aware of that fact at 
the time she was arraigned. 

Mr. Sawyer: Yes, your Honor. Her conditon has not 
improved any. She needs medication. She was examined 
this morning by one of the most eminent physicians in the 
community, and I have a letter that I would like to present 
the Court for consideration (handing). 

Mr. Fihelly: I may give to your Honor also the diagnosis 
from Gallinger which I got from our last session here. I 
think they are about substantially the same. 

The Court: Mr. Reporter, the Court will spread on the 
record these two letters. One is a letter from Samuel Des- 
soff, M.D., 900 17th St., N.W., Washington, D. C., June 10, 
1943: 

“To Whom It May Concern: 

“This will certify that I have today examined Miss Anna 
M. Swift, 1948 Calvert Street, North West, this city. 

“She is suffering from a serious heart ailment. There 
is marked enlargement of the heart with a loud systolic 
murmur at the apex which is transmitted to the axilla. A 
rapid auricular fibrillation is also present. 

“I have advised her to go to bed for ten days to two 
weeks while starting her on digitalis. 

“Respectfully’ 

/s/ “SAMUEL DESSOFF, M.D.” 

The report from the Gallinger Hospital is as follows:— 

Mr. Fihelly: I may say, your Honor, there is one thing 
Mr. Sawyer is honestly mistaken about. She was seen 
there as the result of being sent there for a routine exam¬ 
ination. The FBI does not question anybody until a doctor 
examines them. 

12 The Court: In any event she was seen there. 

Mr. Fihelly: Yes, sir. 

The Court: The record discloses: (Reading) 
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“Anna M Swift 

Gallinger Hospital 

Admitted January 28,1943; discharged January 29,1943. 
“Hypertensive cardovascular—which is high blood pres¬ 
sure resulting in hardening of the arteries. 

“Chronic auricular fibrillation (heart disease)—fluttering 
or misbeat of the heart. 

/s/ DR. TALMADGE.” 

Mr. Sawyer: There is another letter, your Honor, that 
I think I called to vour attention when we were before your 
Honor the last time, if the Court would like to add that to 
these others. 

The Court: No, that letter didn’t help me. That letter 
merely indicated that she was suffering from a heart disease 
but no diagnosis was made. It merely referred, in medical 
terminology, to some of the physical conditions from which 
she was suffering. It referred to a condition, in medical 
terminology, which w’as merely shortness of breath. Then 
it referred, in medical terminology, to another condition, 
vrhich merely meant muscle tiredness. And the doctor in¬ 
dicated that the prescription was digitalis and rest. 

I do not believe that this woman is as seriously ill as the 
medical terminology would seem to indicate. There are a 
great many people who go about their ordinary duties every 
day of the week that are suffering from serious heart dis¬ 
ease, that is, a serious heart disease looking at it from a 
prognostic point of view; that is, they have weak hearts, 
are suffering from some form of valvular heart disease, as, 
presumably, she is suffering from inflation of the myo¬ 
cardium, or from some other species of heart disease. 

The only serious form of heart disease, as far as this 
Court is aware, not being a medical expert, is coro- 
13 nary thrombosis, wherein death may be sudden and 
unexpected. These types of heart disease and par¬ 
ticularly this type as referred to in this case is a degenera¬ 
tive form of heart disease. It is a form of heart disease 
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which afflicts a person as the result of faulty circulation, 
arteriosclerosis, and due to the stress and wear of life and 
approaching that stage of life 'where one is going downward 
instead of uphill or being on a medium plane, so to speak. 

However, the diagnosis by the physician who examined 
her today corresponds with the diagnosis made by the phy¬ 
sician, an unbiased physician, who examined her at the Gal- 
linger Hospital. Both physicians say she is suffering from 
auricular fibrillation, which is a tremor of the heart muscles, 
and presumably she suffers from the other sequalae that 
follows that sort of thing. 

Mr. Filielly, what are the facilities at the jail for this 
type of condition? 

Mr. Fihelly: Tf any one is sick and sent to the jail, as I 
understand it, they go to the Gallinger Hospital, and some 
one has to guard them at the hospital. What the facilities 
are at the jail as far as being crowded, I don’t know. I 
imagine they are crowded. 

The Court: What is the bail in this case? 

Mr. Fihelly: $10,000. I want to say this, we do not object 
to the defendant being left on bond. I don’t think the de¬ 
fendant is going away. I agree with your Honor. I don’t 
think her condition is as serious as it is depicted. The doc¬ 
tors we have talked to say she could stand trial. But I don’t 
think she is going anywhere. I think she could be safely 
left on bond, although we do not ask that. 

The Court: The only thing the Court has in mind is the 
relaxation of the rule which the Court has established; 
where individuals plead guilty to a felony the disposition of 
this Court has always been to remand them. That isn’t a 
hard-and-fast rule. There may be situations develop where 
it would be unwise to do so. 

14 Now, if the facilities at the jail are such that this 
woman could not get the medication she is apparently 
in need of, and the only way that medication could be ob¬ 
tained would be to send her to Gallinger Hospital with the 
necessity of maintaining a guard, and having in mind the 
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crowded conditions of that institution which is a public in¬ 
stitution of the District of Columbia, I would be disposed to 
allow her to remain on bond, the $10,000 bond she is on now. 
I shall dispose of this case a week from today. 

Mr. Fihelly: Your Honor, may I mention this, something 
which Mr. Sawyer I am sure has forgotten. The defendant, 
so far as I know, has been convicted of certain misdemean¬ 
ors,—no felony. I take it, Mr. Sawyer, you have in mind 
asking a reference. 

Mr. Sawyer: That is correct. 

The Court: I make it a practice even in felony pleas or 
convictions to get all the information I possibly can with 
respect to a person before sentence is imposed. I believe 
that is an intelligent approach to a problem where great 
responsibility is placed upon the conscience of the judge. 
So that, in this situation, as in any other, I am going to 
refer the matter to the probation officer, so that I can find 
out, as the result of an investigation, something about her 
background, and so that I can have that before me when the 
time comes to dispose of her case. 

Mr. Fihelly: In that connection, your Honor, there are 
several witnesses here,—out-of-town witnesses. Will vour 
Honor ask the clerk to instruct them to report to our office 
and we in turn will see that they get in touch with the pro¬ 
bation officer before they leave town. 

The Court: Very well. And I will dispose of this case 
a week from today, at this hour, 11:30. 

The Clerk: All witnesses in the case of Anna M. Swift 
will report immediately to the District Attorney’s office, 
the office of Mr. Fihelly, on the floor above this. All 
15 witnesses in the case of Anna M. Swift will report 
immediately to the District Attorney’s office, to Mr. 
Fihelly, on the floor above. 

• ••••••••• 
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19 Filed July 3, 1944 

Motion to Withdraw Pleas of Guilty and Substitute Pleas 

of Not Guilty 

Now comes the defendant by and through her counsel 
and moves this Honorable Court for permission to with¬ 
draw her pleas of guilty heretofore entered in the above- 
entitled causes and for permission to enter pleas of not 
guilty therein, and for cause therefor refers to the attached 
affidavits and the following reasons: 

1. That she was so desperately ill at the time of entering 
the aforesaid pleas of guilty that the said pleas did not 
represent her voluntary act. 

2. That she was unable to obtain a continuance because 
of such ill health and out of anxiety of mind and dispair 
for her health, she voluntarily entered the pleas of guilty. 

3. That the state of her health was such that she could 
not have stood the rigors and anxiety of a trial at that time. 

4. That her health has since improved and she is physi¬ 
cally able at this time to undergo a jury trial. 

5. That she has a just and meritorious defense to each 
of the above-entitled causes. 

6. That she has consistently maintained her innocence in 
the above-entitled causes and insisted upon a trial of the 
issues. 

7. And for such other and further reasons that 

20 will be drawn to the attention of the Court at the 
time of argument. 

JAMES R. KIRKLAND, 

1366 National Press Building, 
Washington 4, D. C., 

Attorney for Defendant. 
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Notice 

To: Hon. Edward M. Curran, 

United States Attorney, 

Court House, 

Washington, D. C. 

Please take notice that the foregoing motion will be called 
to the attention of the Court on July 1944, at 10:00 
o’clock A. M., or as soon thereafter as counsel may be 
heard. 

JAMES R. KIRKLAND, 
Attorney for Defendant. 

Service of a copy of the foregoing Motion To Withdraw 
Pleas Of Guilty and Substitute Pleas of Not Guilty, four 
supporting affidavits and notice is acknowledged this 3rd 
day of July, A. D. 1944. 

/s/ JOHN W. FIHELLY, 

Assistant United States 
Attorney. 

#*•#**•••• 

20a Filed July 3, 1944 

Affidavit 

County of Fairfax, State of Virginia, ss: 

Anna Swift, being first duly sworn on oath deposes and 
says: That she is the defendant in the above-entitled cases; 
that she has been in ill health, suffering with a heart ail¬ 
ment following an attack of influenza in 1918, with accom¬ 
panying severe kidney involvement and a high degree of 
edema; that this condition has been affected for a long time 
by a chronic tonsillar infection which has also affected her 
heart and has been suffering from a heart condition for 
approximately the past thirty-nine years. 

That she is advised that she is also suffering with mitral 
stenosis and has been further advised that she has a greatlv 
enlarged heart; that she suffers with a constant congestion 
of her lungs. 
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That at the time the above cases were set for trial, she 
was very ill and so distraught that she was unable to think 
clearly; that she had been advised that the strain and ex¬ 
citement of a trial would endanger her life and when unable 
to secure a further postponement of her trial, reluctantly 
and under the duress of her physical condition, involun¬ 
tarily consented to enter a plea of guilty to three of the in¬ 
dictments which had been returned against her; that she 
has always insisted that she stand trial as soon as her 
health would permit in order to clear herself of these 
20b charges against which she has a good and merito¬ 
rious defense; that she is making this,present affida¬ 
vit in support of her motion for a new trial. 

/s/ ANNA SWIFT. 

Subscribed and sworn to before me this 20th day of June, 
A. D., 1944. 

/s/ WADE G. MADDOX, 

Notary Public, State of 
Virginia. 

My commission expires Dec. 29, 1946. 

#•*#*#*#•* 

20c Filed July 3, 1944 

Affidavit 

State of New York, County of New York, ss: 

Franz M. Groedel, being duly sworn, deposes and says: 
I am a physician duly licensed to practice medicine in 
the State of New York, with offices at #829 Park Avenue, 
Borough of Manhattan, City of New York. 

Miss Anna Swift has been a patient of mine since 1938. 
I saw her on an average of once a month in my office, and 
once when she had an especially severe attack in her home. 

The patient is now about 59 years old. It seems that her 
heart ailment started after an attack of influenza in 1918, 
in the beginning with very severe kidney involvement and 






a high degree of edema. She probably had suffered for a 
long time from a chronic tonsillar infection, which must 
have affected her heart long ago. In her 18th year she 
probably had an attack of rheumatic fever. One may there¬ 
fore say that her heart has been sick for at least 39 years. 

She suffers from what is called mitral stenosis. As in 
all such cases, the most dangerous period begins when the 
patient enters the change of life. She is still in this period 
of life, which can be seen by the fact that while most cases 
of mitral stenosis show a low blood pressure, she has (as is 
usual in this age group) a high blood pressure. Her 
20d heart is greatly enlarged. Her lungs show the signs 
of congestion constantly. Her pulse is constantly 
irregular. The electro-cardiographic tracings show; so- 
called auricular fibrillation. Her liver is greatly congested 
from time to time. Edema also appears from time to time 
as vrell as a cough with brownish expectoration, which is 
one of the worst symptoms. Once, when I was called to see 
the patient in her home, she suffered from a beginning pul¬ 
monary edema, which is often the beginning of the end in 
such cases. 

In conclusion I would say that this patient suffers from 
one of the most dangerous heart conditions, that her heart 
is already, since I have known her, in the worst state of 
decompensation, that I have already observed an attack of 
beginning pulmonary edema. Most of these patients die 
when the change of life starts, and especially if the change 
of life raises the blood pressure. In other words the life 
expectancy is a minimal one. 

FRANZ M. GROEDEL. 

Sworn to before me this 15th day of April, 1944. 

ROBERT P. WALK, 

Notary Public, N. Y. Co. 

N. Y. Co. Clk.’s No. 23, Reg. No. 220-W-5. My commis¬ 
sion expires March 30, 1945. • 
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20e Affidavit 

District of Columbia, ss: 

Meyer J. Sawyer, being first duly sworn, on oath deposes 
and states as follows: 

That he is an attorney duly licensed to practice in the 
District of Columbia, and his offices are at 1000 Investment 
Building, Washington, D. C. 

That in the early part of 1943, the above-named defendant 
consulted your affiant with reference to the then pending 
seven indictments against her in the District Court of the 
United States for the District of Columbia; that at one of 
the said conferences he noticed her face becoming pale and 
inquired of her if anything was wrong whereupon she re¬ 
plied that her heart was bothering her again in the same 
manner as on the night of her arrest by the FBI Agents. 

That your affiant was informed by the defendant and 
therefore on information and belief avers that on the said 
occasion of her arrest, the defendant was taken to the of¬ 
fices of the FBI and there questioned by the Agents, at 
which time her heart was so affected that a doctor was sent 
for who ordered her removal to Gallinger Hospital and 
that she remained at Gallinger Hospital for two days in 
absolute quiet before she was able to return home; and that 
she had been under the care of her regular doctor and also 
a heart specialist. 

That during one of the aforementioned conferences be¬ 
tween your affiant and the defendant, the defendant re¬ 
quested him to confer with Mr. Meyer Halperin, who she 
stated was an attorney in Brooklyn, New York and ! 
20f that he had represented her for many years; that 
thereafter in the early part of 1943 your affiant con¬ 
ferred with Mr. Halperin at affiant’s office in Washington, 

D. C.; that your affiant and Mr. Halperin spent a great deal 
of time discussing the case; that your affiant and Mr. Hal¬ 
perin together went to the District Attorney’s Office where 
they discussed the case with the District Attorney and his 
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Assistant, Mr. Fiehley, wjio had presented the case to the 
Grand Jury; that your affiant and Mr. Halperin were in¬ 
formed by the District Attorney’s Office that the said Office 
would press for a speedy trial. 

That thereafter, your affiant and Mr. Halperin met with 
the defendant and advised her that in their best judgment, 
the trial would be long; and that her physical condition 
would not withstand the strain and nervous excitement 
which a long trial would entail; that the defendant informed 
your affiant that she desired to go to trial as soon as her 
physical condition would permit and requested a longer ad¬ 
journment; that the said adjournment was denied and 
thereafter, your affiant believes and therefore avers that 
the defendant reluctantly consented to plead guilty to three 
of the indictments. 

That your affiant has visited the defendant several times 
and on each occasion she has stated that she should have 
had her day in Court and has stated that now that she is 
physically able to stand a trial she should be given the 
chance to prove that the charges against her are unfounded. 

That your affiant has been informed by the defendant 
and on information and belief avers that she requested Mr. 
James R. Kirkland to file this affidavit with others with a 
view to securing a new trial. 

/s/ MEYER J. SAWYER. 

Subscribed and sworn to before me this 30th day of June, 
A. D., 1944. 

/s/ OLIVE E. FITZGERALD, 
Notary Public, D. C. 

#******••• 

20g Affidavit 

State of New York, County of Kings, ss: 

Meyer Halperin, being duly sworn, deposes and says: 

I am an attorney duly licensed to practice in the State of 
New York, with offices at #26 Court Street, Brooklyn, New 
York. 
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For many years past, I have been consulted by Anna 
Swift, the above defendant, on various legal matters. 

In the early part of 1943, I was asked by the above de¬ 
fendant to visit her in Washington, so that she could con¬ 
sult with me concerning the above indictments. I met her 
in the office of her Washington attorney, Meyer J. Sawyer, 
Esq., Investment Building, Washington, D. C. and she in¬ 
formed me that she desired that I associate myself with Mr. 
Sawyer for the purpose of defending her against the indict¬ 
ments then pending. 

I made several visits to Washington to consult with her 
and Mr. Sawyer, the last time being on June 8th, 1943, when 
I went with Mr. Sawyer to the United States District At¬ 
torney’s Office and talked with Assistant United States Dis¬ 
trict Attorney Fiehley. 

During the many years, I have had occasion to observe 
the defendant, and from certain facts that came to my 
knowledge, I had reason to believe that the defendant 
20h was suffering from a serious heart ailment, among 
other physical ailments. I had occasion to talk to 
her physician, Dr. Franz M. Groedel, of #829 Park Ave¬ 
nue, New York City, and I was informed as to her serious 
heart condition. 

During the several times that I saw the defendant at the 
office of Mr. Sawyer, during the early part of 1943, I ob¬ 
served that she tired very easily and had difficulty in breath¬ 
ing. Both Mr. Sawyer and I advised the defendant that 
we did not believe that she was in physical condition to 
withstand the strain and excitement of a trial. 

In talking with Assistant United States District Attorney 
Fiehley, Mr. Sawyer and I both advised Mr. Fiehley that 
it was our opinion that if she was forced to go to trial at 
that time we feared that the strain and excitement would 
endanger her life. 

Defendant at all times insisted on going to trial as soon 
as her health would permit, but because she could not secure 
a further adjournment of the trial she reluctantly consented 
to enter a plea of guilty to three of the indictments. 
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I have visited the defendant several times, both in Occa- 
qnan, Virginia, and in the Federal Prison at 200 19th Street, 
N.W., Washington, D. C., and on all these occasions, the 
defendant insisted that she was entitled to her day in court, 
and that she wanted an opportunity to stand trial and clear 
herself of the charges against her. 

I have been asked to submit this affidavit by James R. 
Kirkland, Esq., who had been retained by the defendant to 
represent her in securing a new trial. 

MEYER HALPERIN. 

Sworn to before me this 25th day of April, 1944. 

ANTHONY HORN, 

Comm, of Deeds, N. Y. C. 

###**#•••• 

Filed Nov. 29, 1944 

21 Bill of Exceptions 

The attached stenographic transcript of the proceedings 
had on October 25, 1944 consisting of pages 1 to 15 inclu¬ 
sive, constitutes the Bill of Exceptions in the above-entitled 
case. 

MATTHEW F. McGUIRE, 
Justice. 

Nov. 29,1944. 

##•##*•••# 

23 The Proceedings Had Incident to the Motion of De¬ 

fendant to Withdraw Prior Pleadings 

Washington, D. C., 

Wednesday, October 25, 1944. 

*••••••••• 

24 Mr. Kirkland: If your Honor please, that (indicat¬ 
ing a paper writing) is merely a copy of the motion 

itself. 
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There are two, in fact four, supporting affidavits, one 
from the defendant, one from Doctor Franz Grodel in New 
York, one from Mr. Meyer J. Sawyer, an attorney, and also 
one from Mr. Meyer Halperin. 

The Court: I have copies of the affidavits which are filed 
in the jacket in this case. 

Mr. Kirkland: I have asked the Clerk of the Court to get 
a copy of the affidavit of Doctor Dessoff. I asked him some 
time back to do it but he has not located it. 

I wonder if the District Attorney has that? 

Mr. Fihelly: We have copies of nothing other than is in 
the stenographic record. 

You were not in the case at the time, Mr. Kirkland. 

I think the Court will recall at the time, I believe, of the 
pleas being taken the Court instructed that all the data 
with respect to the medical condition be imbedded in the 
record, which was done. 

The Court: Very well, gentlemen. 

Mr. Kirkland: Is your Honor ready to proceed in this 
matter? 

The Court: Yes. 

Mr. Kirkland: Now, if your Honor please, you may notice 
from the motion that is before you now, plus the support¬ 
ing affidavits, the position which the defendant takes in the 
present issue. In a measure, it is simply that she was at 
that time laboring under a severe physical disability, a con¬ 
dition which she had had for some time; that, in the 
25 anxiety which she had for her personal health, she 
involuntarily entered the plea of guilty which was 
passed on by your Honor and judgment subsequently at¬ 
tached to that. She has, in the interim, improved in health 
and she says that she has a just and meritorious defense 
and at this time directs the matter to your Honor’s discre¬ 
tion and asks that you permit her to withdraw her plea of 
guilty and substitute a plea of not guilty. 

We do that on the basis of the affidavits filed and the 
Doctor’s statements, and I may say also that there was a 
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confusion in iny mind concerning one doctor, Doctor Des- 
soff who, my client said, was Doctor Joseph Dessoff, with 
offices at 17001 Street. On investigation it turned out to be 
his brother and I have not had a chance to contact him, and 
that is the reason that I asked for the affidavit of the other 
doctor. 

The Court: Well, Mr. Kirkland, will you address your¬ 
self to the jurisdictional aspect of the matter? 

I am of the opinion that the Court has no discretion and 
has no jurisdiction in the case now, the Term of Court hav¬ 
ing expired. 

Mr. Kirkland: I want to particularly address your 
Honor’s attention to the case of Robinson vs. Johnston, re¬ 
ported in 118 Fed. 2nd, at Page 998. 

I assume, of course, that your Honor’s remark is di¬ 
rected or made upon the Rule of Criminal Procedure to the 
effect that pleas of guilty should be withdrawn within ten 
days of being entered, as well as on the fact, as you state, 
that the term of Court has since expired. 

I had that thought in my mind when this matter was ap¬ 
proached, and the case to which I have just referred, 
26 Robinson vs. Johnston, was a case in which we had 
this type of a situation. It was a matter in habeas 
corpus and the petitioner, in May of 1936 had pleaded guilty 
in the United States District Court for the Western Dis¬ 
trict of Kentucky to a charge of kidnapping committed in 
September, 1934. At that time he had not been- 

The Court (interposing): That is the case in which 
Thomas H. Robinson was sent back to Kentucky, retried 
and sentenced to death. 

Is that the case? 

Mr. Kirkland: Yes, I think it is. 

Your Honor is familiar, then, with the facts. 

In this present opinion, I call attention to the reasoning 
then applied. 

The Court: Did not they go off on the fact that he was 
not represented by counsel? 
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Mr. Kirkland: No, your Honor. 

At the time he had no representation of counsel, which 
was.one of the points; but also there was a question whether 
he was legally insane, and whether he comprehended fully 
and intelligently what he was doing. 

A motion similar to our own had been filed, and I might 
read it to your Honor, so that we have the basis of discus¬ 
sion from it: 

The opinion goes on to state: 

“The Court, on January 26, 1940, denied the petition for 
a writ of habeas corpus without opinion or finding other 
than the statement that the denial was made ‘on authority 
of United States vs. Robinson, No. 18917, Criminal, Dis¬ 
trict Court of Kentucky No. 18917 is the number 
27 of the indictment to which the petitioner pleaded 
guilty. The petitioner on April 5, 1940, gave notice 
of appeal and applied for leave to proceed on appeal in 
forma pauperis under 28 U. S. C. A. Section 832. The 
application was granted.” ' 

The Court says: 

“The first question to be considered is the effect of the 
action of the District Court in the Western District of Ken¬ 
tucky in denying the above-stated application of the peti¬ 
tioner. The petitioner claims that the order of October 12 
denying his application to the United States District Court 
for the Western District of Kentucky is without effect be¬ 
cause his petition was thereafter withdrawn by consent of 
court on November 5th. The respondent claims that the 
opinion, findings and order by that court of October 12, 
1936, are ‘conclusive’ on this application for a writ of 
habeas corpus on the same grounds urged upon the mo¬ 
tion.” 

Then the Court makes mention of the fact— 

The Court (interposing): Now, of course, you remem¬ 
ber—I assume you do—that that was an application for 
habeas corpus. 
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Mr. Kirkland: Yes. 

The Court: I think it was on the theory that the Court 
had no jurisdiction because it had before it, presumably, an 
insane person, one that could not comprehend the situation. 

What is before me now is not an application for a writ 
of habeas corpus. - 

This is a motion to withdraw a plea of guilty, which 

28 is a whole lot different. 

Mr. Kirkland: Your Honor has asked me about 
the jurisdictional effect. 

The Court: Yes. All right. 

Mr. Kirkland: In the opinion it is touched on. 

The Court goes on to say this; speaking about what the 
legal effect was. 

This is what the Court says: 

“That question turns upon the jurisdiction of the United 
States District Court for the Western District of Kentucky 
to entertain the motion presented to it after the lapse of 
the period provided by rule (Rule II (4) supra) for each 
of the. several motions made by the defendant. The mo¬ 
tion to vacate the judgment and sentence and to withdraw 
the plea on the grounds stated went to the jurisdiction of 
the trial court, and consequently can be raised collaterally 
on habeas corpus in any Federal court where the petitioner 
is detained, including the one which rendered the judg¬ 
ment.” 

The Court cited the case of Johnson vs. Zerbst, 304 U. S. 
458, 58 S. Ct. 1019, and also the case is cited in the Lawyers’ 
Edition at 1461; and the case of Frame v. Hudspeth, 309 
U. S. 632, also contained in the Supreme Court Reporter 
and in the Lawyers’ Edition. 

The Court continues and says: 

“It would seem reasonable that the Court rendering the 
void judgment could set it aside at any time on direct ap¬ 
plication for such an order, as well as on a collateral 

29 attack by petition for a writ of habeas corpus.” 
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Now, referring to the point here: 

“Such an application by motion to the trial court is in 
the nature of an application for a writ of error coram 
nobis. The common-law remedy by such writ has been super¬ 
seded in the Federal Courts by motion addressed to the 
Court whose judgment is attacked.’’ 

And the Court cites the case of United States vs. Mayer, 
235 U. S. 55, also referred to in the Supreme Court Reports 
and also the case of the United States vs. Port Washington 
Brewery Company, D. C., 227 Fed. 306; and Strang vs. 
United States, Fifth Circuit, 53 Fed. 2nd 820, and the reader 
is also asked to compare Linton vs. State, 72 Ark. 532. 

Then the Court goes on to say: 

“We hold that where the motion to the trial court is based 
upon facts that properly would have been brought to the 
Court’s attention that common law by the writ of error 
coram nobis, such motion may be made after the expiration 
of the time fixed for such motions by Rule II, supra.” 

The Court: That is within the ten days. 

Now, how about the expiration of the Term? 

The Court lost jurisdiction of this case over a year and a 
half ago. 

Mr. Kirkland: I do not feel that it has. Certainly within 
the spirit of the new Rules which are in force and effect 
now, that sort of thing is provided for. That is different 
from the old system predicated on the ground of simply 
laying categorical dates beyond which a person could not 
go in making his application. 

30 The Court: I will hear you on the merits then. 

Mr. Kirkland: On the merits, your Honor, I pur¬ 
pose to introduce testimony. 

The Court: You intend to introduce testimony of what 
character? 

Mr. Kirkland: I want to show the state of health of the 
defendant subsequent to the time of entering the plea— 
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The Court (interposing): No. 

Mr. Kirkland: I have present the doctor under whose' 
care he has received treatment. 

The Court: That is immaterial. 

The only thing I am interested in is the state of her health 
on the day that she pleaded guilty. 

Mr. Kirkland: That is correct. 

The Court: And I am not taking anything in the nature 
of opinion evidence as to that. 

Mr. Kirkland: I do not know anyone who is more com¬ 
petent to tell your Honor what her condition is with respect 
to her health today than he who treated her. 

The Court: I won’t accept it. 

Mr. Kirkland: And we want to show that she has im¬ 
proved and is now in a state of mind where she can com¬ 
petently— 

The Court (interposing): The matter before me is 
whether or not, assuming the Court has jurisdiction, that 
she knew just exactly what she was doing on the tenth day 
of May, 1943, and, in that connection, and for the purposes 
of the record, I- 

Mr. Fihelly (interposing): The 10th of June. 

The Court: The 10th of June, 1943—that is the day that 
she vras represented by competent counsel known to 
31 the court, and this is what the record shows: 

“The Clerk: Anna M. Swift, step forward. 

The Court: Now, let me get this straight in my mind. 
This defendant is charged in seven cases with violation of 
the White Slave Act, unlawful transportation of women in 
interstate commerce. 

Mr. Fihelly: That is right, your Honor. All substantive 
offenses. No conspiracy. 

The Court: It is the Court’s understanding, so informed 
by Government counsel and defense counsel, that she wants 
to plead guilty to 71,440, 71,441 and 71,445; is that correct? 

Mr. Fihelly: That is right, your Honor. 
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The Court: What is the disposition going to be on the 
part of the Government with respect to the other cases? 

Mr. Fihelly: We expect to dispose of those later on, 
after judgment is entered in these three cases, your Honor. 

The Court: Now, Mr. Sawyer, I take it that this woman 
understands the gravity of the offense with which she is 
charged? * 

Mr. Sawyer: Yes, your Honor. 

The Court: That by pleading guilty she is throwing her¬ 
self entirely on the mercy of the Court, no promises are 
made in mitigation of sentence, or anything in the nature 
of disposition. Do you understand that, Madam? 

The Defendant (Anna M. Swift): Yes, your Honor, I 
understand.’’ 

32 Mr. Kirkland: Now, I take it your Honor, then, 
will not hear from the witnesses we had subpoenaed 
to show the present state of health. 

The Court: I am not interested in the present state of 
health; it is not material. 

Mr. Kirkland: I think it is, where we say that there was 
a condition of health at one point when we say she was sick 
and not competent. 

The Court: This defendant was before me in open court. 

I gave the usual allocution to her counsel who had seen 
me in chambers before hand, and I asked him, categorically, 
as the transcript shows, if she knew exactly what she was 
doing. 

Then I asked her and she said “Yes”. 

Then I postponed disposition of the case pending the 
usual investigation. 

Now, she comes into court a year and a half later and 
raises the issue. 

I deny the motion. 

Mr. Kirkland: Will you hear us on the testimony? 

The Court: I won’t have it. 
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Mr. Kirkland: I have no need for the use of Mrs. Costler 
or of Doctor Klune who are in the court at the present time, 
but I do feel that you should hear the defendant herself. 

The Court: There is no necessity. 

I formed my judgment on what happened in court that 
day. 

Her present state of health I am not interested in. 

Mr. Kirkland: Yes, but now, your Honor, you probably 
notice that we speak in our motion of the fact of her health, 
her bad health, and she was unable to get an adjournment 
on that account. 

33 The Court: She presented medical evidence to the 
Court. She was examined by an unbiased physician. 
Her condition at that time was brought to the attention of 
the Court. 

The case was set for the 7th day of June, 1943, without 
further delay. 

I appreciate the situation in which you find yourself, Mr. 
Kirkland, but there is nothing I can do under the circum¬ 
stances. 

Mr. Kirkland: We did not know that your Honor had all 
the facts in mind. 

The Court: I have all the facts. 

I have affidavits as to her present medical state. 

You offer testimony now as to her present medical con¬ 
dition. In that, I say with due respect to you, I am not 
interested because it has no bearing on the particular 
issue before me which particular issue is whether she shall 
be allowed to withdraw a plea of guilty which she entered 
on this 10th day of June, 1943—assuming, of course, that 
the Court has jurisdiction which I doubt very much. 

Mr. Kirkland: We feel, on the authorities cited, your 
Honor would have jurisdiction. 

Now, to be clear, I take it your Honor will not receive 
testimony of the physicians as to the condition of her 
health at the present time. 

The Court: That is correct. 
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Mr. Kirkland: I take exception to that. 

The Court: Very well. 

You may have whatever rights, Mr. Kirkland, that it is 
possible for the Court to give this defendant in this 
hearing. 

Mr. Kirkland: I also desire that the defendant 

34 herself shall testify. 

I desire, also, that the counsel who were at that 
time assisting, shall testify as to her physical condition, 
the strain under which she was, and the compulsion of the 
disease that caused her to make this plea in order to show 
that that was not voluntarily made. 

The Court: All that was properly before the Court on 
that day. I will not open that line of inquiry now. 

Mr. Kirkland: May I object? 

The Court: You may object to my rulings or any other 
rulings that I may make in the matter. 

Mr. Kirkland: I also tender, as part.of my case, the affi¬ 
davits appended to the present motion. 

The Court: I have read them. 

Mr. Kirkland: I prefer that they be part of the record. 

The Court: They may be a part of the record. 

Most certainly I am the last one in the world to stand in 
your way. 

Mr. Kirkland: I take it that your Honor overrules the 
force and effect of those? 

The Court: Yes. 

Mr. Kirkland: We object to that and except. 

The Court: Yes. 

Mr. Kirkland: And I also call to the attention of the 
Court the affidavit of Doctor Dessoff, which was a part of 
the original record. 

I take it your Honor overrules that. 

The Court: I assume it was the wrong Doctor Dessoff 
who signed the affidavit, but there is no question 

35 raised as to the substance of the affidavit. 

Mr. Kirkland: No. 
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The Court: It is signed by “A” instead of “B”. 

Mr. Kirkland: Oh, no. I may have confused your Honor; 

The affidavit is in order and was signed by the proper 
doctor, but the client, in speaking to me, gave me the doc¬ 
tor’s brother’s name which caused me to misunderstand. 

The Court: The same ruling. 

Mr. Kirkland: If your Honor please, we want to give 
notice of appeal. We think this matter is of considerable 
moment and seriousness. 

I formally move your Honor to admit the defendant to 
bail pending appeal. 

The Court: I deny it. 

Mr. Kirkland: She has been exceedingly ill. 

The Court: I deny it. 

Mr. Kirkland: Very well. We note an exception. 

Does your Honor care to have a supplemental brief? 

The Court: No. 

I do not want to be abrupt. I do not want you to think 
for a moment that I am. 

I say, categorically, that I do not think, from the stand¬ 
point of either jurisdiction, which I assumed for the 
moment, and from the standpoint of the merits, that there 
is anything in the contention raised now by this defendant. 

The defendant was in court. 

I talked with her counsel, Mr. Sawyer, who now stands 
at the bar of this court; I had a long talk with him in 
chambers as to what the Court could possibly do in 
36 the matter of disposing of this, and I told him that 
I could promise nothing; that I would be disposed 
by what I learned about this woman. 

I went downstairs to the court room. 

I asked Mr. Sawyer, after he indicated in open court 
that she was about to plead guilty, if she knew the nature 
and character of the act which she was about to plead 
guilty to and he said she did. 

I then asked the defendant and she stood up in court 
and she said “Yes” and said that she did understand. 
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Now, as far as I am concerned, it is closed, and I deny 
the motion. 

Mr. Kirkland: The only point we make is the state of 
her health at the time it was done. 

The Court: I had before me the report on an examination 
made by an impartial physician and that report indicated 
that she was suffering from decompensated heart, and, 
having that in mind, I disposed of the matter as I thought 
it should be disposed of. 

I do not relish the situation any more than you do. I am 
sorry for her. 

Mr. Kirkland: No, but counsel for her tried to get a 
continuance. 

The Court: That was denied. 

Mr. Kirkland: And they drew to your attention— 

The Court (interposing): That was denied after a long 
colloquy between counsel and the Court as to continuance, 
and that was denied and, having the same facts before me 
today as of that day, I do exactly the same thing. 

Mr. Fihelly: I think your Honor at one stage an- 
37 swered Mr. Kirkland and said that the case was set 
for trial on June 7, 1943; it was June 14, 1943, that 
the case was set for trial for and the plea was entered on 
June 10th. 

The Court: Whatever the date of the setting of the 
matter for trial it is in the transcript. 

Mr. Kirkland: We make no point of that. 

(Thereupon the instant hearing was concluded.) 
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COUNTER-STATEMENT OF THE CASE 

This appeal is taken from the action of the District Court 
in refusing to entertain a motion for leave to withdraw pleas 
of guilty which the appellant had entered more than a year 
before to three indictments charging her with violation of the 
White Slave Traffic Act. 

The question raised by the appeal is whether the District 
Court had jurisdiction to permit the pleas of guilty to be with¬ 
drawn despite Rule II (4) of the Criminal Rules of the Su¬ 
preme Court of the United States (292 U. S. 660; page 60, 
General Rules of the United States Court of Appeals for the 
District of Columbia) which provides: “A motion to withdraw 
a plea of guilty shall be made within ten (10) days after enter¬ 
ing of such plea and before sentence is imposed.” In the in¬ 
stant case the appellant entered her pleas of guilty on June 10, 
1943 (Appellant’s app. 3-4), and was sentenced shortly 
thereafter. 


(i) 
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The appellant was charged in seven separate indictments 
with violations of the White Slave Traffic Act. She was repre¬ 
sented by Meyer J. Sawyer, Esquire, an attorney of her own 
selection. It appears from the colloquy between the Court and 
appellant’s present counsel, when the instant motion was up 
for hearing (Appellant’s app. 24) that in the spring of 1943 
when the Government set the cases for trial, the appellant 
moved for a postponement and produced medical evidence 
in support; that she was examined by an unbiased physician 
who reported her condition at that time to the Court, and 
thereupon the cases were set for trial on June 14, 1943. Be¬ 
fore the 10th of June Mr. Sawyer negotiated with the Assist¬ 
ant United States Attorney and obtained his promise to nolle 
four of the cases if the accused pleaded guilty to the other 
three (Appellant’s app. 23, 3). 

The appellant did appear before the Court on June 10,1943, 
and pleaded guilty to three of the indictments, stating person¬ 
ally to the Court that she understood she was throwing herself 
entirely on the mercy of the Court and that no promises were 
being made in mitigation of sentence or anything in the nature 
of disposition (Appellant’s app. 3,4). 

On July 3, 1944, approximately one year after the pleas of 
guilty had been entered, the appellant, now represented by 
James B. Kirkland, Esquire, filed a motion to withdraw the 
pleas of guilty and re-enter pleas of not guilty to the three 
indictments to which she had pleaded guilty (Appellant’s app. 
9.) Meantime, of course, the other four indictments had been 
dropped by the entering of a nolle prosequi in each case. The 
Court below refused to entertain the motion, ruling that it was 
without jurisdiction. This appeal is taken from that ruling. 

SUMMARY OF ARGUMENT 

The appellee pitches its answer to this appeal on the sole 
point that district courts of the United States have no power 
to entertain a motion to withdraw a plea of guilty in a crimi¬ 
nal case unless it be made within the ten days prescribed by the 
rule, Rule II (4), Criminal Appeal Rules of the Supreme Court 
of the United States, 292 U. S. 660; page 60, General Rules 
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of the United States Court of Appeals for the District of 
Columbia. 

ARGUMENT 

While the appellee, as stated in the summary of argument, 
relies entirely in this case upon the terms of the rule, the temp¬ 
tation is strong to comment that, meager as the record may be, 
it indicates plainly the lack of merit in the appellant’s motion. 
When the Government attempted to put the cases to trial in 
the spring of 1943, appellant claimed she was ill. WTien, in 
July 1944, she wished to withdraw her pleas of guilty and go 
to trial, she stated that her health “has since improved and 
she is physically able at this time to undergo a jury trial” 
(Appellant’s app. 9). When, in December 1944, she wished 
to be released on bail pending this appeal, she asserted in her 
supporting affidavit that “her health is not improving and she 
is in serious and desperate need of medical care * * 

However, the law seems to be settled that the rule of the 
Supreme Court of the United States applicable to a motion to 
withdraw a plea of guilty is jurisdictional and unless the mo¬ 
tion be made within the time prescribed it cannot be enter¬ 
tained. If, as appellant contends in this case, such motion 
could be entertained a year after the pleas are entered, there 
would seem to be little point in making the rule in the first 
place. 

The rule at one time was that a plea of guilty might be with¬ 
drawn “if, for any reason, the granting of the privilege seems 
to be fair and just” (Kercheval v. United States, 274 U. S. 220, 
224 (1927)). That was before the enactment of the statute 
(18 U. S. C., ch. 21 (a) Rules of Criminal Procedure (new) 
Section 688) providing in part, “* * * Nothing herein con¬ 
tained shall be construed to give the Supreme Court the power 
to abridge the right of the accused to apply for withdrawal 
of a plea of guilty, if such application be made within ten 
days after entry of such plea, and before sentence is im- 
ppsed.” It was also before the adoption of Rule II (4) of the 
Criminal Appeal Rules, supra. The purpose of this statute and 
rule was to prevent the delay attendant upon the old rule, ac- 



cording to District Judge Yankowich in Cooke v. Swope, 28 
Fed. Supp. 492 (1939). 

In the case of Jackson v. United States, 439 F. (2d) 606, it 
appeared that the defendant entered a plea of guilty on Decem¬ 
ber 6, 1941, and received his sentence that day. Seven days 
later, on December 13, 1941, he filed a motion to withdraw 
his plea of guilty. The Court (C. C. A. 8th) stated, “The 
motion of the defendant to withdraw his plea of guilty, hav¬ 
ing been made after the imposition of sentence, comes too 
late/’ In the case of Farrington v. King , 128 F. (2d) 785 
(C. C. A. 8, 1942), the question was raised on a petition for 
writ of habeas corpus. However, as part of the petition it 
was alleged that the petitioner, who had pleaded nolo con¬ 
tendere in April 1941, sought in July of the same year to with¬ 
draw that plea. Of this part of his petition, the Court of Ap¬ 
peals stated “Moreover, the motion was made more than ten 
days after the entry of the plea and after sentence was imposed, 
and was therefore too late.” 

The only federal case cited by appellant in support of her 
contention that the District Court had jurisdiction to permit 
the withdrawal of the plea is the case of Robinson v. Johnston, 
118 F. (2d) 998 (C. C. A. 9,1941). That case involved a peti¬ 
tion for writ of habeas corpus and the petition was held to have 
been properly denied. However, in the course of its opinion 
the Court interpreted the pleading to amount to a petition for 
a writ of error coram nobis. Passing for the moment the sound¬ 
ness of the ruling that this common law remedy could reach 
disputed facts, it is plain that the decision has no applicability 
here. In this case the appellant has advisedly chosen a motion 
in the criminal case itself rather than a collateral attack by 
habeas corpus. Having done so she comes squarely within the 
terms of the rule itself. 

Appellant also argues in support of the jurisdictional point 
that the new rules of criminal procedure provide for the set¬ 
ting aside of a judgment for conviction regardless of the term 
or the time. These rules, however, are not yet in effect and 
when the District Court acted in the instant case they had not 
even been approved by the Supreme Court. In the case of 
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United States v. Achtner, 144 F. (2d) 49 (C. C. A. 2, 1944), it 
appeared that the defendant pleaded guilty on January 21, 
1944, to an indictment charging him with falsely representing 
himself to be a naturalized citizen. Twelve days later, and be¬ 
fore sentence, he moved for leave to withdraw that plea and 
enter a plea of not guilty. The Court denied the motion and 
sentenced him to imprisonment for three years. On appeal the 
Court met and discussed the contention that the indictment 
was insufficient, but the Court also said: “But it is to be noted 
that this motion was not made within the ten days of his 
original plea, as required under Rule 2 (4) of Rules of Criminal 
Procedure After Plea of Guilty, etc.,” 18 U. S. C. A. following 
Section 688. Whether this rule is too harsh, as has been urged 
by Professor Orfield in 2 F. R. D. 573, 577, and apparently so 
considered by the Advisory Committee on Rules of Criminal 
Procedure, which is recommending a substantially more liberal 
rule, Federal Rules of Criminal Procedure, 2d Prelim. Draft, 
Rule 34 (d), it is the present law.” 

CONCLUSION 

It is respectfully submitted that the Court below acted prop¬ 
erly in not granting the motion for withdrawal of the pleas of 
guilty and that its action ought to be affirmed. 

Edward M. Curran, 

United States Attorney. 

John W. Fihelly, 
Assistant United States Attorney . 

Charles B. Murray, 
Assistant United States Attorney. 
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